
Redefining Finance for the New Economy

September 2020

Which crypto-asset  
regulation for the  
European Union?

The Digital Regulator



Table of Contents

Executive summary  2 

1. Harmonising the regulation  3 

 of crypto-assets across the EU

2. Other noteworthy developments 5

2

The Digital Regulator
September 2020

Authors
Mattia Rattaggi 
External Regulatory Analyst  
METI Advisory AG

Yves Longchamp 
Head of Research  
SEBA Bank AG

Contact
research@seba.swiss

Executive summary
Since 2018, several EU member states have developed and implemented more or less  
comprehensive regulations and regulatory frameworks for crypto-assets and cryptofinance, 
with the most prominent examples being France, Germany, and Malta. Since around the 
same time, the call for an EU-wide crypto-asset regulation has grown louder. The European 
Commission (EC) is now poised to issue the EU framework for markets in crypto-assets before 
the end of the year.

It is unclear to what extent the crypto-asset regulation that the EU is about to finalise will 
interfere with the advanced frameworks set up by member states and whether it will require 
adaptations. On balance, however, an EU-wide crypto-asset regulation is the only way to 
harvest efficiently and in a risk-controlled way the benefits of crypto-assets and crypto- 
finance services and products in the context of the European single market.

The last few weeks have witnessed noteworthy digital regulatory developments, such as the 
G30 welcoming stablecoins in the context of a strong official oversight, several central banks 
announcing new Central Bank Digital Currency (CBDC) initiatives, and the United States  
Securities Exchange Commission (SEC) expanding its definition of accredited investors.
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1.  
Harmonising the regulation of crypto-assets 
across the EU
As early as in 2018, some EU member states began addressing the challenges and opportu-
nities associated with crypto-assets and cryptofinance, and developed extensive regulatory 
frameworks, each with its own peculiarities. In the meantime, several influential EU institu-
tions had been pressing for the introduction of an EU-wide or single-market crypto-asset 
regulation. Presently, the EU is expected to finalise a single-market crypto-asset regulation 
by the end of 2020. The proposed regulation will most likely replace the existing national 
crypto-asset frameworks. 

A diverse European landscape – A glance at data from the EU member states reveals sub-
stantial differences in their approach towards the challenges and potentialities that arise 
from crypto-assets and cryptofinance. France, Germany, and Malta stand out with their 
own well-developed regulatory frameworks.

• France addressed crypto-asset regulation in the context of the PACTE1 law (the Action 
Plan for Business Growth and Transformation) which was introduced on 11 April 2019. It 
includes a framework for crypto-asset-based fundraising and for digital asset service pro-
viders. It grants companies that engage in such services and activities the right to a bank 
account, while requiring them to be licensed by the financial regulator AMF (Autorité des 
Marches Financiers) to conduct their activities. France’s authorities have also legalised 
the transfer of securities on blockchain, approved insurers for investing in crypto-assets, 
supported a ban on anonymous cryptocurrencies, and began testing wholesale CBDC 
(Banque de France). Further, the Commercial Court of Nanterre has recognised bitcoin as 
a legitimate currency. 

• In Germany, the Federal Financial Supervisory Authority (BaFin2) issued a set of guidelines 
on 21 January 2020 that covered prospectus and authorisation requirements for cryp-
to-assets. They extensively deal with the nature of crypto-assets, officially classifying 
them as a security under the Prospectus Regulation. Additionally, all crypto-asset issuers 
working in the German market, irrespective of their location, are required to be licensed 
by BaFin. Previously, the regulator had published a guidance3 document on asset tokeni-
sation that clarified what may qualify as a capital investment according to the Securities 
Law, explaining how tokens may be treated under the applicable German laws. 

• Malta passed a bill in 2018 that introduced a comprehensive regulatory framework4 for 
crypto-assets and blockchain technologies, gaining the moniker of ‘blockchain island’. Its 
reputation, however, was tainted over time due to money laundering concerns expressed 
by the EC and the International Monetary Fund (IMF) and by the departure of crypto-asset 
firms from the island on grounds of inefficiency. 

The absence of a harmonised EU regulation – The EU has actively worked on several fronts 
in support of distributed ledger technologies (DLT), including crypto-assets.

• In 2018, it issued DLT policy recommendations, launched a blockchain observatory, pro-
moted blockchain partnerships among 22 EU countries, adopted a resolution to support 
DLT/blockchain, and addressed DLT in conjunction with aspects such as General Data 
Protection Regulation (GDPR). 

• The anti-money laundering (AML) aspects of crypto-assets have been addressed with the 
introduction of the 5th EU Anti-Money Laundering Directive (AMLD 55) in May 2018. AMLD 
5 set the standards for Know-Your-Customer (KYC) and AML regulations for crypto-assets 
by bringing virtual currency platforms and custodian cryptocurrency wallet providers un-
der its purview. AMLD 5 imposed a compliance deadline of 10 September 2020 for EU 
member states to upgrade their legislation, and many countries have accordingly rede-
signed their legislation over the last few months. 

• In 2019, crypto-assets came into the limelight, with the EU announcing many policies in 
relation to the stablecoin project Libra and within the context of the discussion around 
CBDCs. 

• Since 2018, EU bodies such as the European Banking Authority (EBA), European Securi-
ties and Markets Authority (ESMA), and Association for Financial Markets in Europe (AFME) 
have escalated their demand for a harmonised crypto-asset regulation across the EU. 

In recent years, several  
European Union (EU) member 
states have developed their 
own crypto-asset regulations.

The EU is now poised to  
introduce a single market  
regulation for crypto-assets.

1 https://www.gouvernement.fr/en/pacte-the-
action-plan-for-business-growth-and-transfor-
mation

2 https://www.bafin.de/SharedDocs/
Veroeffentlichungen/EN/Meldung/2019/
meldung_190816_Merkblatt_Prospektpflicht-
en_en.html

3 https://www.bafin.de/SharedDocs/Veroef-
fentlichungen/EN/Fachartikel/2019/
fa_bj_1904_Tokenisierung_en.html;jsession-
id=30E621F8A38F6AB6384F2861A6E471DD.2_
cid372?nn=8249098#doc12477346bodyText5

4 https://parlament.mt/en/13th-leg/acts/
act-xxx-of-2018/?page=4&numItems=10&tex-
t=&number=&totalItems=43

5 https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:32018L0843
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https://www.bafin.de/SharedDocs/Veroeffentlichungen/EN/Meldung/2019/meldung_190816_Merkblatt_Prospektpflichten_en.html
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https://parlament.mt/en/13th-leg/acts/act-xxx-of-2018/?page=4&numItems=10&text=&number=&totalItems=43
https://parlament.mt/en/13th-leg/acts/act-xxx-of-2018/?page=4&numItems=10&text=&number=&totalItems=43
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0843
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32018L0843
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An EU-wide crypto-asset  
regulation is largely welcome. 

The uncertainties surrounding 
it concern the adaptations 
it will require with regard to 
the highly comprehensive 
frameworks in place in some 
jurisdictions such as Germany, 
France, and Malta.

• On 19 December 2019, the EC issued a consultative document on an EU regulatory frame-
work6 for crypto-assets. The consultation ended in March 2020. During the summer, the 
EU advanced the timeline and is now anticipating the issue of a crypto-asset regulatory 
framework with an EU-wide focus. 

The forthcoming EU-wide crypto-asset regulation – The need for a harmonised crypto- 
asset regulation across the EU is undisputed—most importantly to inhibit member states 
from digressing further with their own initiatives. Moreover, it is critical to harvest the  
opportunities provided by crypto-assets and cryptofinance in the most efficient and 
risk-controlled way. A lot has been written in recent months on the likely shape that the 
EU-wide crypto-asset regulatory framework will take.

• Harmonise, at the EU level, the requirements pertaining to crypto-asset issuers and service 
providers. This includes the authorisation to provide such services across the European 
single market. The regulation also aims to increase legal certainty as well as consumer and 
investor protection.

• There is a common understanding that the regulation will contain a bespoke regime for 
markets in crypto-assets, including ‘stablecoins’, and crypto-asset service providers. The 
new regulation would probably replace the existing national frameworks dealing with 
crypto-assets that are not covered under the existing EU financial services legislation. 

• Several analysts have speculated that in addition to listing license and operating require-
ments for crypto-asset issuers and service providers, the regulation will contain rules for 
ensuring market integrity and will create a sandbox-like pilot regime for promoting dis-
tributed market infrastructure for crypto-assets. Such a regime would enable both market 
participants and regulators to gain experience in the use of distributed market infrastruc-
ture such as multilateral trading facilities.

An EU-wide crypto-asset regulation is largely welcome. The uncertainties surrounding it  
concern the adaptations it will require with regard to the highly comprehensive frameworks 
in place in some jurisdictions such as Germany, France, and Malta. The proposed EU frame-
work will probably leave little room for interpretation for individual member states and will 
place crypto-assets within the existing financial market regulatory framework. Thus, the 
regulation of crypto-assets will be similar to that of traditional assets. On balance, irre-
spective of its degree of compatibility with the existing national frameworks, the regulation  
will enable efficient management of the opportunities and challenges associated with  
crypto-assets and cryptofinance. 

6 https://ec.europa.eu/info/sites/info/files/busi-
ness_economy_euro/banking_and_finance/
documents/2019-crypto-assets-consulta-
tion-document_en.pdf

https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2019-crypto-assets-consultation-document_en.pdf
https://ec.europa.eu/info/sites/info/files/business_economy_euro/banking_and_finance/documents/2019-crypto-assets-consultation-document_en.pdf
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2.  
Other noteworthy developments
The G307 welcomes stablecoins, but favours strong official sector oversight in implemen-
tation. Thus, the G30 provides further positive support to stablecoins.

• The report ‘Digital Currencies and Stablecoins: Risks, Opportunities, and Challenges 
Ahead’ recommends strong supervision by the authorities, a sufficiently long phase-in 
period, and the resolution of all risks and threats before allowing widespread implementa-
tion. It also stresses the importance of data protection and effective management of the 
cross-border dimension.

• CBDCs continue to dominate the regulatory landscape with pronouncements by the Bank 
for International Settlements (BIS8), Banco do Brazil9, Reserve Bank of Australia10, and the 
US Federal Reserve Bank of Boston11.

• The Federal Reserve Bank of Boston announced a partnership with the Massachusetts In-
stitute of Technology on a multi-year project to develop and test use cases of a CBDC.

• The Central Bank of Brazil announced the formation of an expert group to assess how a 
CBDC could fit with the national payments ecosystem and what its impact would be on 
the economy and the society.

• The Reserve Bank of Australia announced that it is developing a proof-of-concept (PoC) 
for CBDCs that will explore aspects of wholesale CBDC on a private Ethereum network.

• The BIS assessed the rise in CBDCs focusing on drivers, approaches, and technologies 
and looked at the economic and institutional motives behind the current CBDC projects. 
It concluded that an increasing number of central banks are considering ‘hybrid’ or ‘inter-
mediated’ architectures, and that currently, a PoC tends to be based on DLT rather than 
conventional infrastructure.

SEC12 expands the definition of accredited investors, emphasising the role of financial  
literacy. This development is welcome as it adapts regulations to the reality of evolving 
markets. 

• The SEC has expanded the definition of who can invest in private capital markets. It has 
given access to investors designated as ‘qualified’ based on market knowledge, educa-
tion, or professional designation, rather than on financial liquidity. The definition of ac-
credited investors was historically based solely on specific income or net worth tests and 
thresholds.

Conclusion
So far, the EU did not provide 
its single financial services 
market a regulation addressing 
crypto-assets and  
cryptofinance. The situation is 
now changing. However, the 
move may demand regulatory 
adjustments in countries that 
have already implemented 
comprehensive regulations. 
The resultant necessary  
adaptations should be kept to 
the minimum. The forthcoming 
single market regulation will 
allow member states to  
efficiently manage the  
opportunities and challenges 
associated with crypto-assets 
and cryptofinance.

Stablecoins and CBDCs have 
continued to dominate the 
developments in the digital 
regulatory space during the 
last few weeks.

7 https://group30.org/images/uploads/publica-
tions/G30_Digital_Currencies.pdf

8 https://www.bis.org/publ/work880.htm
9 https://cointelegraph.com/news/brazils-cen-

tral-bank-examines-the-benefits-of-a-cbdc
10 https://www-bitsofblocks-io.cdn.ampproject.

org/c/s/www.bitsofblocks.io/amp/australian-
cbdc-proof-of-concept-confirmed-by-rba

11 https://cointelegraph.com/news/bostons-fed-
eral-reserve-bank-and-mit-to-tackle-digi-
tal-currency-research

12 https://decrypt.co/39885/sec-says-more-peo-
ple-can-invest-heres-what-crypto-lawyers-say
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Disclaimer

This document has been prepared by SEBA Bank AG (“SEBA”) in Switzerland. SEBA is a Swiss bank and securities dealer with its head once 
and legal domicile in Switzerland. It is authorized and regulated by the Swiss Financial Market Supervisory Authority (FINMA). This document 
is published solely for information purposes; it is not an advertisement nor is it a solicitation or an offer to buy or sell any financial investment 
or to participate in any particular investment. strategy. This document is for distribution only under such circumstances as may be permitted 
by applicable law. It is not directed to, or intended for distribution to or use by, any person or entity who is a citizen or resident of or located in 
any locality, state, country or other jurisdiction where such distribution, publication, availability or use would be contrary to law or regulation 
or would subject SEBA to any registration or licensing requirement within such jurisdiction. 

No representation or warranty, either express or implied, is provided in relation to the accuracy, completeness or reliability of the information 
contained in this document, except with respect to information concerning SEBA. The information is not intended to be a complete state-
ment or summary of the financial investments, markets or developments referred to in the document. SEBA does not undertake to update or 
keep current the information. Any statements contained in this document attributed to a third party represent SEBA’s interpretation of the 
data, information and/or opinions provided by that third party either publicly or through a subscription service, and such use and interpreta-
tion have not been reviewed by the third party.

Any prices stated in this document are for information purposes only and do not represent valuations for individual investments. There is no 
representation that any transaction can or could have been elected at those prices, and any prices do not necessarily reflect SEBA’s internal 
books and records or theoretical model-based valuations and may be based on certain assumptions. Different assumptions by SEBA or any 
other source may yield substantially different results.

Nothing in this document constitutes a representation that any investment strategy or investment is suitable or appropriate to an investor’s 
individual circumstances or otherwise constitutes a personal recommendation. Investments involve risks, and investors should exercise pru-
dence and their own judgment in making their investment decisions. Financial investments described in the document may not be eligible 
for sale in all jurisdictions or to certain categories of investors. Certain services and products are subject to legal restrictions and cannot be 
offered on an unrestricted basis to certain investors. Recipients are therefore asked to consult the restrictions relating to investments, prod-
ucts or services for further information. Furthermore, recipients may consult their legal/tax advisors should they require any clarifcations. 
SEBA and any of its directors or employees may be entitled at any time to hold long or short positions in investments, carry out transactions 
involving relevant investments in the capacity of principal or agent, or provide any other services or have offcers, who serve as directors, 
either to/for the issuer, the investment itself or to/for any company commercially or financially affliated to such investment.

At any time, investment decisions (including whether to buy, sell or hold investments) made by SEBA and its employees may differ from or be 
contrary to the opinions expressed in SEBA research publications.

Some investments may not be readily realizable since the market is illiquid and therefore valuing the investment and identifying the risk to 
which you are exposed may be diffcult to quantify. Investing in digital assets including cryptocurrencies as well as in futures and options 
is not suitable for every investor as there is a substantial risk of loss, and losses in excess of an initial investment may under certain circum-
stances occur. The value of any investment or income may go down as well as up, and investors may not get back the full amount invested. 
Past performance of an investment is no guarantee for its future performance. Additional information will be made available upon request. 
Some investments may be subject to sudden and large falls in value and on realization you may receive back less than you invested or may 
be required to pay more. Changes in foreign exchange rates may have an adverse effect on the price, value or income of an investment. Tax 
treatment depends on the individual circumstances and may be subject to change in the future.

SEBA does not provide legal or tax advice and makes no representations as to the tax treatment of assets or the investment returns thereon 
both in general or with reference to specifc investor’s circumstances and needs. We are of necessity unable to take into account the partic-
ular investment objectives, financial situation and needs of individual investors and we would recommend that you take financial and/or tax 
advice as to the implications (including tax) prior to investing. Neither SEBA nor any of its directors, employees or agents accepts any liability 
for any loss (including investment loss) or damage arising out of the use of all or any of the Information provided in the document.

This document may not be reproduced or copies circulated without prior authority of SEBA. Unless otherwise agreed in writing SEBA expressly 
prohibits the distribution and transfer of this document to third parties for any reason. SEBA accepts no liability whatsoever for any claims or 
lawsuits from any third parties arising from the use or distribution of this document.

Research will initiate, update and cease coverage solely at the discretion of SEBA. The information contained in this document is based on 
numerous assumptions. Different assumptions could result in materially different results. SEBA may use research input provided by analysts 
employed by its affliate B&B Analytics Private Limited, Mumbai. The analyst(s) responsible for the preparation of this document may interact 
with trading desk personnel, sales personnel and other parties for the purpose of gathering, applying and interpreting market information 
The compensation of the analyst who prepared this document is determined exclusively by SEBA.
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Austria: SEBA is not licensed to conduct banking andfinancial activities in Austria nor is SEBA supervised by the Austrian Financial Mar-
ket Authority (Finanzmarktaufsicht), to which this document has not been submitted for approval. France: SEBA is not licensed to conduct 
banking and financial activities in France nor is SEBA supervised by French banking and financial authorities. Italy: SEBA is not licensed to 
conduct banking and financial activities in Italy nor is SEBA supervised by the Bank of Italy (Banca d’Italia) and the Italian Financial Markets 
Supervisory Authority (CONSOB - Commissione Nazionale per le Società e la Borsa), to which this document has not been submitted for ap-
proval. Germany: SEBA is not licensed to conduct banking and financial activities in Germany nor is SEBA supervised by the German Federal 
Financial Services Supervisory Authority (Bundesanstalt für Finanzdienstleistungsaufsicht), to which this document has not been submitted 
for approval. Hong-Kong: SEBA is not licensed to conduct banking and financial activities in Hong-Kong nor is SEBA supervised by banking 
and financial authorities in Hong-Kong, to which this document has not been submitted for approval. This document is not directed to, or 
intended for distribution to or use by, any person or entity who is a citizen or resident of or located in Hong-Kong where such distribution, 
publication, availability or use would be contrary to law or regulation or would subject SEBA to any registration or licensing requirement within 
such jurisdiction. This document is under no circumstances directed to, or intended for distribution, publication to or use by, persons who are 
not “professional investors” within the meaning of the Securities and Futures Ordinance (Chapter 571 of the Laws of Hong Kong) and any 
rules made thereunder (the “SFO”). Netherlands: This publication has been produced by SEBA, which is not authorised to provide regulated 
services in the Netherlands. Portugal: SEBA is not licensed to conduct banking and financial activities in Portugal nor is SEBA supervised by 
the Portuguese regulators Bank of Portugal “Banco de Portugal” and Portuguese Securities Exchange Commission “Comissao do Mercado 
de Valores Mobiliarios”. Singapore: SEBA is not licensed to conduct banking and financial activities in Singapore nor is SEBA supervised by 
banking and financial authorities in Singapore, to which this document has not been submitted for approval. This document was provided to 
you as a result of a request received by SEBA from you and/or persons entitled to make the request on your behalf. Should you have received 
the document erroneously, SEBA asks that you kindly destroy/delete it and inform SEBA immediately. This document is not directed to, or 
intended for distribution to or use by, any person or entity who is a citizen or resident of or located in Singapore where such distribution, pub-
lication, availability or use would be contrary to law or regulation or would subject SEBA to any registration or licensing requirement within 
such jurisdiction. This document is under no circumstances directed to, or intended for distribution, publication to or use by, persons who 
are not accredited investors, expert investors or institutional investors as declned in section 4A of the Securities and Futures Act (Cap. 289 
of Singapore) (“SFA”). UK: This document has been prepared by SEBA Bank AG (“SEBA”) in Switzerland. SEBA is a Swiss bank and securities 
dealer with its head offce and legal domicile in Switzerland. It is authorized and regulated by the Swiss Financial Market Supervisory Authority 
(FINMA). This document is for your information only and is not intended as an offer, or a solicitation of an offer, to buy or sell any investment 
or other specific product.

SEBA is not an authorised person for purposes of the Financial Services and Markets Act (FSMA), and accordingly, any information if deemed 
a financial promotion is provided only to persons in the UK reasonably believed to be of a kind to whom promotions may be communicated 
by an unauthorised person pursuant to an exemption under the FSMA (Financial Promotion) Order 2005 (the “FPO”). Such persons include: 
(a) persons having professional experience in matters relating to investments (“Investment Professionals”) and (b) high net worth bodies 
corporate, partnerships, unincorporated associations, trusts, etc. falling within Article 49 of the FPO (“High Net Worth Businesses”). High Net 
Worth Businesses include: (i) a corporation which has called-up share capital or net assets of at least GBP 5 million or is a member of a group 
in which includes a company with called-up share capital or net assets of at least GBP 5 million (but where the corporation has more than 
20 shareholders or it is a subsidiary of a company with more than 20 shareholders, the GBP 5 million share capital / net assets requirement is 
reduced to GBP 500,000); (ii) a partnership or unincorporated association with net assets of at least GBP 5 million and (iii) a trustee of a trust 
which has had gross assets (i.e. total assets held before deduction of any liabilities) of at least GBP 10 million at any time within the year pre-
ceding the promotion. Any financial promotion information is available only to such persons, and persons of any other description in the UK 
may not rely on the information in it. Most of the protections provided by the UK regulatory system, and compensation under the UK Financial 
Services Compensation Scheme, will not be available.

© SEBA Bank AG, Kolinplatz 15, 6300 Zug. 2020. All rights reserved.

11



SEBA Bank AG
Kolinplatz 15 • 6300 Zug • Switzerland • www.seba.swiss • info@seba.swiss




